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Summary 

The Committee on Foreign Investment in the United States (CFIUS) is comprised of nine 
members, two ex officio members, and other members as appointed by the President representing 
major departments and agencies within the federal executive branch. While the group generally 
has operated in relative obscurity, the proposed acquisition of commercial operations at six U.S. 
ports by Dubai Ports World in 2006 placed the group’s operations under intense scrutiny by 
Members of Congress and the public. Prompted by this case, some Members of the 109 th and 
1 10 th Congresses questioned the ability of Congress to exercise its oversight responsibilities given 
the general view that CFIUS ’s operations lack transparency. Other Members revisited concerns 
about the linkage between national security and the role of foreign investment in the U.S. 
economy. Some Members of Congress and others argued that the nation’s security and economic 
concerns have changed since the September 11, 2001, terrorist attacks and that these concerns 
were not being reflected sufficiently in the Committee’s deliberations. In addition, anecdotal 
evidence seemed to indicate that the CFIUS process was not market neutral. Instead, a CFIUS 
investigation of an investment transaction may have been perceived by some firms and by some 
in the financial markets as a negative factor that added to uncertainty and may have spurred firms 
to engage in behavior that may not have been optimal for the economy as a whole. In the 1 12 th 
Congress, some Members expressed their concerns to the Obama Administration over the 
national security implications of a proposed acquisition of a U.S. technology company by the 
Chinese-owned Huawei Technologies. 

In the first session of the 110 th Congress, the House and Senate adopted S. 1610, the Foreign 
Investment and National Security Act (FINSA) of 2007. On July 1 1 , 2007, the measure was sent 
to President Bush, who signed it on July 26, 2007. It is designated as P.L. 1 10-49. On January 
23, 2008, President Bush issued Executive Order 13456 implementing the law. The Executive 
Order also established some caveats that may affect the way in which the law is implemented. 
These caveats stipulate that the President will provide information that is required under the law 
as long as it is “consistent” with the President’s authority “to (i) conduct the foreign affairs of the 
United States; (ii) withhold information the disclosure of which could impair the foreign 
relations, the national security, the deliberative processes of the Executive, or the performance of 
the Executive’s constitutional duties; (iii) recommend for congressional consideration such 
measures as the President may judge necessary and expedient; and (iv) supervise the unitary 
executive branch.” Despite the relatively recent passage of the amendments, some Members of 
Congress and others have questioned the performance of CFIUS and the way the Committee 
reviews cases involving foreign governments, particularly with the emergence of direct 
investments through sovereign wealth funds (SWFs). The Obama Administration issued a 
statement on June 30, 2011, supporting an open investment policy, a commitment to treat all 
investors in a fair and equitable manner, and support for business investment from sources both 
home and abroad in the economy. On September 28, 2012, President Obama used the authority 
granted to him under FINSA to block a Chinese acquisition of a U.S. energy firm. On October 31, 
2013, the Obama administration launched a new initiative, known as Select USA, to attract more 
foreign direct investment to the United States. According to the Administration, the aim of the 
program is to make attracting foreign investment as important a component of U.S. foreign policy 
as promoting exports. 
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Background 

The Committee on Foreign Investment in the United States (CFIUS) is an interagency committee 
that serves the President in overseeing the national security implications of foreign investment in 
the economy. Originally established by an Executive Order of President Ford in 1975, the 
committee generally has operated in relative obscurity. 1 According to a Treasury Department 
memorandum, the Committee originally was established in order to placate Congress, which had 
grown concerned over the rapid increase in investments by Organization of the Petroleum 
Exporting Countries (OPEC) countries in American portfolio assets (Treasury securities, 
corporate stocks and bonds), and to respond to concerns of some that much of the OPEC 
investments were being driven by political, rather than by economic, motives. 2 

Thirty years later, public and congressional concerns about the proposed purchase of commercial 
port operations of the British-owned Peninsular and Oriental Steam Navigation Company (P&O) 3 
in six U.S. ports by Dubai Ports World (DP World) 4 sparked a firestorm of criticism and 
congressional activity during the 109 th Congress concerning CFIUS and the manner in which it 
operates. Some Members of Congress and the public argued that the nation’s economic and 
national security concerns had fundamentally changed as a result of the September 1 1 , 200 1 , 
terrorist attacks on the United States and that these changes required a reassessment of the role of 
foreign investment in the economy and in the nation’s security. As a result of the attention by both 
the public and Congress, DP World officials announced that they would sell off the U.S. port 
operations to an American owner. 5 On December 11, 2006, DP World officials announced that a 
unit of AIG Global Investment Group, a New York-based asset management company with large 
assets, but no experience in port operations, would acquire the U.S. port operations for an 
undisclosed amount. 6 

Members of Congress introduced more than 25 bills in the second session of the 109 th Congress 
that addressed various aspects of foreign investment since the proposed DP World transaction. In 
the first session of the 1 10 th Congress, Members approved, and President Bush signed, a measure 
that was designated as P.L. 110-49 that alters the CFIUS process in order to provide greater 
oversight by Congress and increased reporting by the Committee on its decisions. In addition, 

P.L. 1 10-49 broadened the definition of national security and required greater scrutiny by CFIUS 
of certain types of foreign direct investments. The law demonstrated the concern some Members 



1 Executive Order 11858 (b), May 7, 1975, 40 F.R. 20263. 

2 U.S. Congress. House. Committee on Government Operations. Subcommittee on Commerce, Consumer, and 
Monetary Affairs. The Operations of Federal Agencies in Monitoring, Reporting on, and Analyzing Foreign 
Investments in the United States. Hearings. 96 th Cong., 1 st sess., Part 3, July 30, 1979. Washington: GPO, 1979. p. 334- 
335. (Hereinafter cited as, The Operations of Federal Agencies, part 3.) 

3 Peninsular and Oriental Steam Company is a leading ports operator and transport company with operations in ports, 
ferries, and property development. It operates container terminals and logistics operations in over 100 ports and has a 
presence in 18 countries. 

4 Dubai Ports World was created in November 2005 by integrating Dubai Ports Authority and Dubai Ports 
International. It is one of the largest commercial port operators in the world with operations in the Middle East, India, 
Europe, Asia, Latin America, the Caribbean, and North America. 

5 Weisman, Jonathan, and Bradley Graham, "Dubai Firm to Sell U.S. Port Operations,” The Washington Post, March 
10, 2006. p. Al. 

6 King, Neil Jr., and Greg Hitt, Dubai Ports World Sells U.S. Assets — AIG Buys Operations that Ignited Controversy 
As Democrats Plan Changes. The Wall Street Journal, December 12, 2006. p. Al. 
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had with the way CFIUS operated and with the lack of transparency in the CFIUS review process 
that some Members believed had hampered Congress’s ability to exercise its oversight 
responsibilities. Not all Members were satisfied with the law. Some Members argued that the law 
remained deficient in reviewing investment by foreign governments through sovereign wealth 
funds (SWFs), an issue that was just beginning to attract attention when the law was adopted. In 
early 2011, some Members of Congress had requested that the Obama Administration support a 
recommendation by CFIUS that the President block a proposed acquisition of 3Leaf Systems by 
Huawei Technologies over national security concerns. Instead, Huawei discontinued its efforts to 
acquire the U.S. firm. 



Establishment of CFIUS 

President Ford’s 1975 Executive Order established the basic structure of CFIUS, and directed that 
the “representative” 7 of the Secretary of the Treasury be the chairman of the Committee. The 
Executive Order also stipulated that the Committee would have “the primary continuing 
responsibility within the executive branch for monitoring the impact of foreign investment in the 
United States, both direct and portfolio, and for coordinating the implementation of United States 
policy on such investment.” In particular, CFIUS was directed to (1) arrange for the preparation 
of analyses of trends and significant developments in foreign investments in the United States; (2) 
provide guidance on arrangements with foreign governments for advance consultations on 
prospective major foreign governmental investments in the United States; (3) review investments 
in the United States which, in the judgment of the Committee, might have major implications for 
United States national interests; and (4) consider proposals for new legislation or regulations 
relating to foreign investment as may appear necessary. 8 

President Ford’s Executive Order also stipulated that information submitted “in confidence shall 
not be publicly disclosed” and that information submitted to CFIUS be used “only for the purpose 
of carrying out the functions and activities” of the order. In addition, the Secretary of Commerce 
was directed to perform a number of activities, including 

(1) obtaining, consolidating, and analyzing information on foreign investment in the United 
States; 

(2) improving the procedures for the collection and dissemination of information on such 
foreign investment; 

(3) the close observing of foreign investment in the United States; 

(4) preparing reports and analyses of trends and of significant developments in appropriate 
categories of such investment; 

(5) compiling data and preparing evaluation of significant transactions; and 

(6) submitting to the Committee on Foreign Investment in the United States appropriate 
reports, analyses, data, and recommendations as to how information on foreign investment 
can be kept current. 



7 The term “representative” was dropped by Executive Order 12661, December 27, 1988, 54 FR 780. 

8 Executive Order 11858 (b), May 7, 1975, 40 F.R. 20263. 
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